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THE 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 25

ensure compliance with the LOSC by its States parties; and finally discusses how the
LOSC is kept under review and developed.

2 THE GENESIS, ADOPTION, AND ENTRY
INTO FORCE OF THE LOSC

.......................................................................................................................

As recounted at the end of the previous chapter, the UN General Assembly decided in
1970 to hold a Third United Nations Conference on the Law of the Sea (UNCLOS III)
to ‘deal with the establishment of an equitable international regime’ for the resources
of the seabed and subsoil beyond the limits of national jurisdiction and ‘a broad range
of related issues’* By 1973, the mandate of the Conference had become to ‘adopt a
convention dealing with all matters relating to the law of the sea’* The Conference met
in 11 sessions, each (apart from the first) of several weeks’ duration, between 1973 and
1982.* The Conference worked in a very different way from the First United Nations
Conference on the Law of the Sea (UNCLOS I), held in 1958. First, it had before it no
set of draft articles prepared by the International Law Commission. Instead, there was
a mass of often conflicting proposals put forward both by States individually and by
groups of States to promote their common interest. Such groups included not only
those traditionally operating in international fora, such as the Group of 77, but also
groups formed especially for the Conference, such as the Group of Landlocked and
Geographically Disadvantaged States and the Group of Archipelagic States.* Many of
the Conference negotiations, in fact, took place informally and off the record within
and between such groups.* UNCLOS III was thus far more politicized than UNCLOS
I. Over the course of the Third Conference, the numerous proposals made by States

* UNGA Res 2570C (XXV) (1970) [2). UN General Assembly resolutions may be found at
<http://www.un.org/en/ga/68/resolutions.shtml>.

* UNGA Res 3067 (XXVIII) (1973) [3].

* For detailed studies of the Conference negotiations, see the series of contemporaneous articles by
JR Stevenson and BH Oxman in American Journal of International Law (1974) Vol 68, 1; (1975} Vol 69,
1 and 763; (1977) Vol 71, 247; (1978) Vol 72, 57; (1979) Vol 73, 1; (1980) Vol 74, 1; (1981) Vol 75, 211; and
(1982) Vol 76, 1; JK Sebenius, Negotiating the Law of the Sea (Harvard University Press Cambridge MA
1984); Virginia Commentaries, Vol 1, 29-152; and EL Miles, Global Ocean Politics: The Decision Process
at the Third United Nations Conference on the Law of the Sea 1973-82 (Martinus Nijhoff The Hague
1997). For a short serviceable account, see ] Harrison, Making the Law of the Sea (Cambridge University
Press Cambridge 2011) 37-48.

s See further B Buzan, “United We Stand...”—Informal Negotiating Groups at UNCLOS IIT’ (1980)
4 Marine Policy 183.

¢ This means that when it comes to interpreting LOSC, the official travaux préparatoires are quite
limited.
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26 ROBIN R CHURCHILL

were refined into a series of negotiating texts by the chairs of each of the three (even-
tually four) committees between which the subject matter of the Conference was
divided.

A second way in which UNCLOS III differed from UNCLOS I was in relation to
the process of decision-making. Whereas UNCLOS I had adopted all decisions by
majority vote, UNCLOS III decided that it would work by consensus, resorting to a
vote only if all attempts at consensus had failed.” UNCLOS III was the first UN law-
making conference to use consensus decision-making and did so in order to try to
obtain the greatest possible support, including from both developing and developed
States, for the convention that would eventually be adopted.

A third significant difference between the two conferences was that UNCLOS III
decided to utilize a ‘package deal’ approach. This meant that the product of the Conference
should be a single convention, unlike UNCLOS I which had produced four conventions,
which States could (and did) selectively ratify. The package deal approach thus implied,
and required, a great deal of give and take by negotiating States. It also meant that there
would inevitably be a certain amount of ambiguity and lack of precision in the conven-
tion in relation to matters where negotiating States could do no better than reach a weak
compromise.®

UNCLOS III finally reached agreement on a new treaty, the UN Convention on
the Law of the Sea, in 1982. Ultimately, the Convention could not be adopted by
consensus. Instead a vote was taken at the request of the USA, which on the elec-
tion of President Reagan in 1980 had markedly changed its attitude to the draft
Convention. This resulted in 130 votes in favour of adopting the Convention, with
four votes against (Israel, Turkey, USA, and Venezuela) and 17 abstentions (mainly
developed States).

Article 308 of the LOSC provided for its entry into force 12 months after the
deposit of the 6oth ratification. Ratifications were initially slow to materialize, but
in November 1993 the 6oth ratification was deposited. Of those 6o ratifications,
all but two—by Iceland and Yugoslavia (which by that time had ceased to exist
de facto)—were by developing States. The reason why many developed States did
not ratify was because of dissatisfaction with the regime for the mining of miner-
als in the seabed beyond national jurisdiction contained in Part XI of the LOSC,
which in several important respects was in conflict with the neoliberal economic
policy that had begun to dominate in the USA and a number of other Western
States since the early 1980s. A law of the sea convention to which only develop-
ing States were parties was clearly undesirable, potentially divisive, and did not
meet the UN General Assembly’s aspirations for universal participation. The UN

7 See further B Buzan, ‘Negotiating by Consensus: Developments in Technique at the United
Nations Conference on the Law of the Sea’ (1981) 75 American Journal of International Law 324.

* Further on the package deal approach, see H Caminos and MR Molitor, ‘Progressive Development
of International Law and the Package Deal' (1985) 79 American Journal of International Law 871.
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THE 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 27

Secretary-General therefore began to explore whether there was a way of overcom-
ing the objections of Western States to Part XI so as to encourage them to ratify the
LOSC without alienating developing States. His diplomatic efforts were eventually
successful and resulted in the Agreement relating to the Implementation of Part XI
of the LOSC, which was adopted as an annex to UN General Assembly Resolution
48/263 in July 1994 (1994 Implementation Agreement).®* While the Agreement is,
for political reasons, an ‘implementing’ one in name, in reality it amends several
key provisions of Part XI by baldly stating that they do not apply or that they apply
with significant modifications. The changes made by the Agreement were sufficient
to overcome the objections of developed States, most of which ratified the LOSC
within a relatively short space of time after the adoption of the Agreement.

3 AN OVERVIEW OF THE LOSC

.......................................................................................................................

The broad aim of the LOSC, according to its preamble, is to ‘settle...all issues
relating to the law of the sea,*® and in particular to establish ‘a legal order for the
seas and oceans which will facilitate international communication, and will pro-
mote the peaceful uses of the seas and oceans, the equitable and efficient utiliza-
tion of their resources, the conservation of their living resources, and the study,
protection and preservation of the marine environment'” The preamble goes on to
state, in language that is a diminishing echo of that used by developing States when
calling for the establishment of a New International Economic Order in the 1970s,
that the achievement of such a legal order for the oceans ‘will contribute to the
realization of a just and equitable international economic order which takes into
account the interests and needs of mankind as a whole and, in particular, the spe-
cial interests and needs of developing countries, whether coastal or land-locked’*

The LOSC seeks to achieve the above aims through 320 articles, arranged into 17
parts and supplemented by nine annexes. Part I, consisting only of Article 1, defines a
number of the terms used in the LOSC: several other terms are defined in the substan-
tive provisions. Parts II, V, and VI deal with the maritime zones that may be claimed by

¢ See further three articles by DH Anderson: ‘Efforts to ensure Universal Participation in the UN
Convention on the Law of the Sea’ (1993) 42 International and Comparative Law Quarterly 654; ‘Further
Efforts to ensure Universal Participation in the United Nations Convention on the Law of the Sea’
(1994) 43 International and Comparative Law Quarterly 886; and ‘Legal Implications of the Entry into
Force of the UN Convention on the Law of the Sea’ (1995) 44 International and Comparative Law
Quarterly 313. The Agreement is further discussed in Section 10 below.

'» LOSC, n 1, Preamble, First Recital, “ Ibid, Fourth Recital. 2 Ibid, Fifth Recital.
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28 ROBIN R CHURCHILL

coastal States, namely the territorial sea and contiguous zone; exclusive economic zone
(EEZ); and continental shelf. These Parts stipulate how such zones are to be delimited
and set out the respective rights and obligations of coastal and other States therein.”
They resolve previous uncertainties over the breadths and legal nature of coastal States’
maritime zones and have put an end, at least for the foreseeable future, to the phenom-
enon of ‘creeping jurisdiction, thereby achieving one of the main aims of UNCLOS
[11.4 Part III of the LOSC is concerned with navigation through straits lying partly or
wholly within the territorial sea.” Part VIII defines an island and stipulates how coastal
State maritime zones are to be delimited from islands; while Part IV deals with that
issue in relation to islands that comprise archipelagos.’ Some provisions in Parts II,
VI, and VIII are similar, or even identical, to provisions in the 1958 Territorial Sea and
Continental Shelf Conventions,” but many others differ considerably or are concerned
with matters (such as the EEZ and archipelagos) that are not addressed at all in the 1958
Conventions.

Part VII sets out the regime for the high seas, ie, the areas of sea beyond the mari-
time zones of coastal States.”® Its provisions are largely identical, or similar, to the
1958 Convention on the High Seas and parts of the 1958 Convention on Fishing and
Conservation of the Living Resources of the High Seas.” The remaining Parts of the
LOSC, discussed below, are all quite new, having no equivalents in the 1958 Conventions.

Part IX of the LOSC calls for cooperation between States parties bordering
enclosed or semi-enclosed seas. Part X deals with the access of landlocked States to
the sea: there are also provisions elsewhere in the LOSC addressing other aspects
relating to landlocked States and the sea.*® Part XI, together with Annexes III and
IV, as read with the 1994 Implementation Agreement, set out a detailed regime,
based on the principle of the common heritage of mankind, governing the mining
of the mineral resources found in ‘the Area, ie the seabed and subsoil beyond the
limits of national jurisdiction.” This regime is administered by a new international
organization created by Part XI, the International Seabed Authority.*

Part XII of the LOSC is headed Protection and Preservation of the Marine
Environment. Considerably influenced by the Declaration and Action Plan adopted
at the UN Conference on the Human Environment held at Stockholm in 1972, which

» See further Chapters 4, 5, 8, and ¢ in this volume.

4 See further Chapter 1 in this volume. " See further Chapter 6 in this volume.

¢ See further Chapter 7 in this volume.

¥ 1958 Convention on the Territorial Sea and the Contiguous Zone; 1958 Convention on the
Continental Shelf.

# See further Chapter 10 in this volume.

® 1958 Convention on the High Seas; 1958 Convention on Fishing and Conservation of the Living
Resources of the High Seas.

» See further Chapter 15 in this volume. # See further Chapter 11 in this volume.

2 See further Chapter 17 in this volume.

3 Declaration and Action Plan adopted at the United Nations Conference on the Human
Environment, UN Doc A/CONF.48/14/Rev 1{1972).
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THE 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 29

for the first time placed the protection of the environment squarely on the agenda of
the international community, Part XII begins by setting out some broad principles for
the protection of the marine environment. The remainder of Part XII is concerned
only with the prevention of marine pollution. These provisions require States parties
to the LOSC to develop international norms and standards to prevent, reduce and
control marine pollution from all sources, both at sea and on land, and to put in place
and enforce national legislation that is no less strict than such norms and standards.
Part XIII is concerned with marine scientific research, stipulating the conditions
under which such research may be carried out in different maritime zones and calling
for cooperation in the carrying out of such research and the publication and dissemi-
nation of its results.” Part XIV calls on States to cooperate to promote the develop-
ment and transfer of marine science and technology on fair and reasonable terms.

Unlike the Geneva Conventions, which dealt with the settlement of disputes in
an optional protocol, the LOSC contains an ambitious set of provisions on dispute
settlement in the body of the Convention. Part XV provides that disputes concern-
ing the interpretation or application of the LOSC that cannot be settled by consen-
sual means may, subject to some exceptions, be referred unilaterally by any party to
the dispute to binding judicial settlement, utilizing either the International Court
of Justice (IC]); the International Tribunal for the Law of the Sea (ITLOS), a new
international court established by Annex VI of the LOSC; arbitration in accordance
with Annex VII; or, for certain kinds of dispute, arbitration in accordance with
Annex VIIL* Disputes relating to Part XI are to be settled in accordance with the
specialized dispute settlement provisions of that Part.

Part XVI consists of five articles dealing with a miscellaneous selection of general
matters. The last Part of the LOSC, Part XVII, headed ‘Final Provisions, deals with
the usual kinds of matter found at the end of multilateral treaties, including signa-
ture and ratification/accession, conditions for entry into force, reservations, and
amendment of the LOSC.”

4 THE LEGAL NATURE OF THE PROVISIONS
OF THE LOSC

.......................................................................................................................

The LOSC does not contain comprehensive and detailed rules regulating spe-
cific uses of the sea, such as navigation, fishing, the mining of minerals (including

™ See further Chapter 23 in this volume.  See further Chapter 25 in this volume.
 See further Section 8 below and Chapters 17 and 18 in this volume.
2 See further Sections 2, 5, 6, and 10 of this chapter.
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